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addition, that this criterion is “too vague and subjective" a 
standard for the court to utilize (see Del, Memo of Law at 7- 
8). The court disagrees. 

As our Court of Appeals has pointed out, in matters 
involving the professional conduct of lawyers, “we are not 
constrained to read the rules lterally ar effectuare the 
intent of the draflers, but look to the rules as suidance to be - 
applied with dua regard for the broad range of interests at 
stake," especially where the interests of nonJawyers are at 
stake (Nieseg v. Team 1, 76 NY2d 363, 369 [1850)](emphasls 
added]}. While the appearance of impropriary alone Is “not 
sufficient to require disqualification” (see People v, Herr, 86 
NYdd 6u8, 641 [1995], the court Will nonetheless dismualify 
a firm where there Is “the polential for actual prejudice aris- 
ing from the conJlict uf interest or a substantial risk of an 
abuse of cunfidence” (ge¢ In ra Stephanie X, 6 ADSd 778, 779 
{3d Dept 2004]; see also People v, English, 88 NY2d 30, 33-34 
[1996]. Professor Hazard, while onining that Lhe “contact 
with and intorview of former employees, even high-ranking 
| ones, is permissible ... as long as inquiry is not made inte a 
protected category” (Hazard Aff, 48), also aruculates thar 
disqualification is warranted “where if is evident thar the 
interview was conducted for the véry purpose of obtaining 
woulidential information, ar where it entails a high risk that 
such information will ba disclosed” (Hazard & Hodes, The 
Law of Lawyering §38.7 [3d ed 2005 ][cmphasi¢ added]; see 
.| also Model Rules of Professional Responsibility 4.3). 

The court, ln its Nevember 3, 2005 Decision, noted that its 
major concern was "fur the protection of the attorney-client 
privilege” (Gd. at 6, quoting Nieseg.76 NY¥2d at 374). Here, 
the court did not misapply the relevant law or misappre 
hend the saltent Iacts. As the court noted in its Detlsion to 
disqualify counsel, the court did not oaly disqualify counsel 
only on the basis of the perception of impropriety of having 
the ex parte communicalinn with the former plaintii’s Exec 
utive Yice President (id.). Dermigay was privy to all comme- 
nications involving this litigation prior to hls termination 
(dL). It was also the fari that Guinn Emanuel was “pursuing 
a path fraught with attorney-clent and work product Lite 
lege problems” that was disconcerting to the court (id. at 7- 
8). Obviously, counsel was aware of the contours of the ex 
parte contact rule (4e4 Hazard AH, 41J): Nonetheless, the 
court was nor, and still js not, persuaded that Dermigny 
either knew the “intricacies o]” privileged infarmatian or 
had the abiilty to " decide what is privileged communica 
tion” (Decision al 8), nor could caunsel decide the same 
Issues ol privilege because of its zealous representation of 
the dulindant. Here, defendant's counse] misses the polut 
in the court's decision tu disqualify counsel: it was the 
potential for actual prejudice ta the plaintiff that arose rom 
the high risk that confidential information was divulged that 
required disqualification (see in re Stephanie X, 6 ADSd at 
779). That Professor Hazard “does uol in his view" believe 
tharaé was any appearance of impropriety ls inappasire and 
irrelevant (see Hazard All), as the court has already found 
that the appearance of impropriety pervades this communt- 
catlon. 

The defendant tries to point out that the plaatill liad 
every opportunity to “explore whether any privileged com- 
munications were disclosed” (Def, Memo of Law at 5), The 
defendant‘argnes Ubat, because Siebert did not explore this 
, trea, Were Is no evidence to warrant disqualification. 
Nonethalass, as the court nnted in ils Novernber 3, 2005 
Decision, 
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to have the plaintlit [inquire about what information 
Dermigny disclosed during this mesting], even if limited ° 
to Lie purpose of ascertaining whether privileged infer- 
mation was disulosed to the defendant, wauld impart to 
Quinn Emanuel the very Infurmation, esgential to 
Siebert’s case, that Slebert aeaks to keep privileged. 

That would not only provide further confidential infor- 
mation to Quinn Emanuel, but may in turn lead to the 
total obliteration of the attorney-client privilage, 


(Id. at 9), Ta have the plaintiff ask what information was 
departed to defendant's counsel wauld destroy the attorney. 
client privilege, and the court is unwilling to allow such a 
prncese taka place, , 

In Its final effort for renewal and reargument, Inti asserts 
that creating “this ucw calegory ... effectively overrules 
Niesig aud opens the door to a patential food of disquallft- 
cation motions” (al, Memo of Law at 11), It is aut surpris- 
Ing that the court disagyees, . First, the cuurt articulated in 
its Decision that the rule at issue in Niesig, Disciplinary Rule 
7-104(A)(1), did nut apply in this matrer because the Rule 
applies lo “eurrenl einployees, not to former employees” 
Niesig, 76 NY2d at 3693, and, accordingly, the basls for dis- 
qualification under this rule was unwarranted (Decision al 


| &). In addizian, as the Court of Appeals explicitly points out, 


the decision in Niesig only “resolve[d] the present contro- 
versy by allowing ex parte Interviews with nonmanagarin! 
witnesses euiployed by o corporate defendant” Gd, at 376 
[emphasis added]). This court neither overruled Niesig nor 
opened the proverbial duor for disqualification motions. 
Finally, and most importantly, the Cour! of Appeals requires 
the courts to “look ro the rules as suidelines lu be applicd 
with due regard for the broad range of Interests al slake” 


and to “use [the] judicial process ty muke our own decision- 


in the Interests of Justics to 4]] concerned” (td. at S65~370, 
quoting S & S Hotel Ventures Lid. Partnership v. 777 5.4. 
Corp., 89 NY2d 437, 443 [1987][ quoting Foley & Co, v. Vap- 
rai 523 F2d 1357, 1340 (2d Cir 1975, Gurfein, J., concur 
riny)) 

Hore, in taking the broad range of Interests at stake and 
the high risk that this ex parte communication divulged 
privileged information, the court neither misinterprated the 
law nor overloaked the pertinent facts In making its determ!- 
nation. Accordingly, thé motion {nr leave to reargye and 
date Is denied and the disqualification of Quinn Ewanuel 
stands. : 


8. Misapprehension of the-Facts and New Evidence 


The defendant alan argues that new evidence, as estab- 
lished trom Dermigny’s deposition testimony held on 
November 1, 2005 Gee Greenwald Alf, Ex. B), conlirms that 
Uuere was no privileged Information that was obtained from 
the ex parle interview. Further, the dafendanr argues that 
the Timeline provided by Dermigny was produced to him 
by Stebert after his termination and before his meeting 


| with Quing Emanuel, showing that there was no appear- 


ance of impropricty as ta the production of that document. 
Finally, the defandanr points ta the October 31, 2005 depo- 
sition testimony of Muriel Siehert (Siebert) as evidence 
oa tie plaintlif la trying to stall the proceeding (see id., 


* 
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Contrary to defendant's assertion that Dermigny’s deposk 
tion confirms that no privileged information was given to 


eration of attorney-client privilege has further been damon- 

strated by Quinn Emanvel, requiring its disquallfication. For 
during the cross-examination of Dermigny, plaintiff 

attempted to contradict testimony from Dermiyny, alter he 


prior to the Quian Ema 
requires the reversal 


* Dermigny ae Oral Arg., Oct. 12, 2005). Production of the 
document Dermigny days bafore the meeting to coun- 
sel does not change the fact that the document was actually 

vecelved by Siebert after the ex parte meeting. Moreover, 
and more importantly, this only demonstrates Dermiyny's 
Inability to distinguish batween contidentlal, privileged 
material and nor-confldential, nomprivileged material. - 
Again, the court questions whether or not Dermligny, 4 non: 
lawyer, could, to the best of his knowledge and belief, pro- 
vide information that was not privileged, especially given 
that this document was indeed produced to Quinn Emanuel 
(cee Oblak AIL, Ex. J), Instead of reversing the court's prior 
datermination, this Information only furthers the need for 
disqualification. 

Finally, the defendant argues that digqualification ts 
unwerranied because it Is a stalling tactic used by Siebert to 
dubberately delay the underlying litigation until the platntlfi 
i able to bring dillerent claims against Jatult. The defen 
dant points to Slebert’s October 31, 2005 deposition tastlind 


ny as proof that “twa ol Siabert’s principal claims" are “total - 


fabrications" (Del. Memo of Law at 19), and that Slebert's 
use of this disqualification motion was io buy time until 
Sahart could amend its claims against Intuit. 

The court has broad discretion on a motlon to renew 
(Scannell v: ML. Sinai Mad. Ctr., 256 AD2d 214 [ist Dept 
1998]), especially where there ls additional evidence that 
was not previously before the court (Segall v. Heyer, 161 
AD24 471, 473 [Ist Dept 1990). A motion to renew it prant- 
@d where pew Information arises which existed at the time 
the prior motion was made and {5 relevant to the moving 
party's claim, but which wes unavailable or unknown te that 


Maintenance Corp. 226 AD2d 226, 227 [1st Dept 1996]; 
Azzopardi v. American Blower Corp. 192 AD2d 453, 453-454 
[ist Dept 1993). = 3 
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The Court does not find that there ts “addiclonal evidence” 
that was “not previously before the court” nor does the 
courl find such evidence relevant to this motion to renew 
and reargue (see ld). Firat, the information garnered from 
Sishert's testimony Is more a factual issue geared more for 
disposition in a motion for summary judgment, not ina 
motion Lo diaqualily. Secondly, Slebart’s testimony ts inap- 


’ eounsel appropriately or inappropriately hald an éx parte 
muawicall 


co on with the former Executive Vice President of 
plaintiff's company, especially where the conversation took 
place days before the uriginal motion to disqualify was 
brouphl before the court (see Decision at 5), Finally, in read- 
ing the deposition testimony of Sichert, the court docs not 
find that tha plaintiff's testimony necessarily “proves the 
urteér falsity of Siebert’s allegations” against intult (see Dad. 
Memo'o! Law at 20), particularly where Siebert has claims 
for breach of contract fer failure to deliver the product lotu- 
it promised to deliver, breach of covensuts of good falth, 
fiduciary duty, misrepresentation and fraud, and promissory 
estoppil (ses Greenwald All., Ex. F). 

Gaced on the information provided to the court and the 
clariication as pravided in this motion to renew and 
reargue, thre court reiterates that it neither misappre- 
hended the facts or misapplied the law, Further, the 
“newly discovered evidence” is wnpersuasive ag to allow 
Inrult’s motion to renew. As such, the court's decision 
disqualifying counsel stands. 


¢, Stay Pending Appeal 


Finally, the defendant has requested that, should the 
court not grant its motion to reargue and renew 
Plaintifi’s mation to disquallfy, the proceeding be stayed 
while the delendant appeals the decision of this court. 
In the alternative, the defendant requests that, pending 
the appeal, the court allow the preservation of the doc- 


application to stay the proceedings and to preserve the 
attorney notes ts also denied. 


CONCLUSION 


Based on the foregoing reasons, it is hereby 
ORDERED that defendant intuit Inc's motion for leave 


_ to reargue and renew Plaintiff Muriel Siebert & Co.. jac. S$ 


motion to disquallfy Defendant Intuit’s counsel is denied; 
it is further 
ORDERED that defendant's request to stay the underly- . 
ing Htigation pending appeal is denied; It is further 
ORDERED that defendant’s request to modify the 
court's November 3, 2005 decision to permit the preser- 


_-vation of the altorney notes made during the ex parte 


interview of Nicholas Dermigny Is denied; and it is fur- 
er 
ORDERED that the court’s decision af Navember 3, 


2005 shall stand. 
THIS CO THE ORDER AND DECISION OF THE 


' COURT. @ 
party at the ime of the original motion (Lee v. Ogden Allied - 


More decisions of interest on the following page 
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